
The Right to Ac cess Pub lic In for ma tion
in Peru

Ja vier CA SAS

Ab stract

The des crip ti ve analy sis of the back ground de ve lop ments that de ter mi ned 
the re gu la tion of the right to in for ma tion in Pe ru is the pre mi se un der which 
this in ves ti ga tion was pre pa red. The Pe ru vian ins ti tu tio nal rea lity, a pro -
duct of the co rrup tion scan dals that aro se du ring the Fu ji mo ri go vern ment, 
in ad di tion to being clearly and syste ma ti cally des cri bed by the aut hor, in -
di ca tes the need for the mem bers of any po li ti cal com mu nity to ha ve the
le gal ins tru ments and a cons ti tu tio nal fra me work that will allow them to
exer ci se their right to be in for med. The jour na list pro vi des the rea der with
im por tant in for ma tion on the main so cial ba sis of the right to be in for med,
as well as the most no te worthy as pects in exer ci sing the right to in for ma -
tion in Pe ru.

Resumen
El aná li sis des crip ti vo de los an te ce den tes que de ter mi na ron la re gu la -
ción del de re cho a la in for ma ción en Pe rú es la pre mi sa ba jo la que se
cons tru ye es ta in ves ti ga ción; la rea li dad ins ti tu cio nal pe rua na, pro duc to
de los acon te ci mien tos de co rrup ción sus ci ta dos du ran te el go bier no de
Fu ji mo ri, ade más de que dar des cri ta de ma ne ra cla ra y sis te má ti ca, evi -
den cia la ne ce si dad de los miem bros de cual quier co mu ni dad po lí ti ca, de
con tar con ins tru men tos le ga les y con un mar co cons ti tu cio nal, que le per -
mi ta ejer cer su de re cho a es tar in for ma do. El ar ti cu lis ta pro por cio na al lec -
tor in for ma ción re le van te so bre los prin ci pa les fun da men tos so cia les del
de re cho a es tar in for ma do, así co mo los as pec tos más so bre sa lien tes en
el ejer ci cio del de re cho a la in for ma ción en Pe rú.
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The way in which Alberto Fujimori’s gov ern ment came to an
end has no pre ce dent. Many pres i den tial ad min is tra tions
have ended their terms in of fice im mersed in ma jor cor rup -
tion scan dals, but there has been no case, such as oc curred
in Peru, in which the par tic i pants in these de vel op ments and
the ac tions them selves were ex posed to such an ex tent be -
fore pub lic opin ion. The video re vealed the un imag in able
scale of the cover-up in volv ing the af fairs of state. All those
who met pub licly with the coun try’s pres i dent were com ply -
ing with a mere for mal ity, in or der to sub se quently deal with
the un der ly ing is sues, the top ics of im por tance to their own
in ter ests, se cretly, in the halls of the Na tional In tel li gence
Ser vice.

The pol icy of the tran si tional gov ern ment in re sponse to
this de gree of se crecy in the pre vi ous ad min is tra tion was
to promote im por tant norms that al lowed the right to ac cess
in for ma tion to be ex er cised. Examples of this are Su preme
De cree 018-2001–PCM, which pro motes the in cor po ra tion
of pro ce dures for ac cess ing in for ma tion held by gov ern ment 
de part ments and agen cies and Emer gency De cree 035-
2001-PCM, which or ders all pub lic en ti ties to in clude a min i -
mum amount of in for ma tion in their re spec tive Internet
pages. In the cur rent ad min is tra tion, with the Pos si ble Peru
party in of fice, Law no. 27806 on Trans par ency and Ac cess
to In for ma tion, which deals with the pub lic ad min is tra tion,
has just en tered into ef fect.

But how par a dox i cal it is that the source of all these norms 
on trans par ency is the 1993 Con sti tu tion, which is cur rently
the ob ject of scorn and con tempt, not be cause of what it
does or does not say, but due to the cir cum stances in which
it was adopted. Lately, Con gress has been im mersed in at -
tempts to com pletely over haul the Con sti tu tion and no one
knows ex actly which pro posals will emerge and how the pro -
cess will con clude. The only el e ment that is clear is that the
Pe ru vian Con sti tu tion has reached its lim its, at least in its
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current form, be cause it was the prod uct of an authorita-
rian era.

I was able to fathom this par a dox, since it was this
denigrated norm that for the first time in the his tory of Peru
rec og nized the fun da men tal right of ev ery in di vid ual to ap ply 
for in for ma tion from any gov ern ment de part ment or agency,
with out stat ing the mo ti va tion, and to re ceive it within a
pre-es tab lished timeframe and at a cost com men su rate with
the re quest. And it is thanks to the rec og ni tion of this fun da -
men tal right that we no lon ger worry about know ing whether
or not we have the right to be ap praised of gov ern ment ac tiv -
ity, but rather to what ex tent we can better ex er cise this right.

The par a dox is dou ble if, at a time of dem o cratic open ing
and the pro mo tion of trans par ency in gov ern ment ac tiv i ties
such as cur rently is the case, the con sti tu tional re form pro -
posal in re la tion to ac cess to in for ma tion that could be ap -
proved by Con gress, se verely re stricts our rights.

The or i gin of our con cern is that if at pres ent we can re -
quest in for ma tion from any pub lic en tity, the re form pro posal
in di cates that we can only do so from a gov ern ment de part -
ment or agency. If this is adopted, our right to re quest in for -
ma tion from, for ex am ple, state-owned en ter prises will be
placed in dan ger.

State-owned en ter prises are pub lic en ti ties and are de -
fined as such in Emer gency De cree 035-2001-PCM on
Citizen Ac cess to Public Fi nances. But state-owned en ter -
prises are not part of the pub lic ad min is tra tion, be cause their 
ac tiv ity is not aimed at meet ing ob jec tives in the pub lic in ter -
est. These state-owned en ter prises seek to ob tain re -
sources for the state and for such ef fects, com pete with pri -
vate com pa nies in the same mar ket.

A di rec tive was is sued in July of this year con cern ing
transparency in the ac tiv i ties and man age ment of com pa -
nies and agen cies un der the ju ris dic tion of the Na tional Fi -
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nanc ing Fund for State Busi ness Ac tiv ity (Fonafe), which or -
dered that pro ce dures be incorporated for ac cess to
in for ma tion held by state-owned en ter prises. This di rec tive
is based on the pre vi ously men tioned Emer gency De cree,
which, in turn, is based on the cur rent Con sti tu tion. What
would re main of these rules and reg u la tions if all of a sud den 
an in di vid ual could only re quest in for ma tion from gov ern -
ment de part ments and agen cies as such?

The Pe ru vian Press Coun cil has shown its con cern in this
re gard by pointing out the de fi cien cies that it has un cov ered
in the latest trans par ency law in terms of in for ma tion that is
clas si fied as re served for rea sons of na tional se cu rity. We
be lieve that the Coun cil’s po si tion of de mand ing a more pre -
cise le gal definition of this con cept can be pos i tively dealt
with. By the same to ken, groups such as In formed Cit i zens
or Jus tice and Good Gov ern ment, headed by the Pub lic De -
fender Jorge Santisteban de Noriega, dem on strate a grow -
ing con cern on the part of civil so ci ety or ga ni za tions to spe -
cif i cally delve into the is sue of trans par ency in gov ern ment
ac tiv i ties.

The na tional ex port ers’ as so ci a tion ADEX has also been
de ci sively in volved with the is sue of busi ness eth ics and
gov ern ment ac tiv i ties and is part of the Proética Con sor tium
for Public Eth ics, to gether with the An dean Ju rists’ Com mis -
sion, the Trans par ency Civil As so ci a tion, and the Press and
So ci ety In sti tute. The Proética Con sor tium is to day the main
ally of Trans par ency In ter na tional in Peru.

But there also ex ists a whole se ries of civil so ci ety or ga ni -
za tions that re quire in for ma tion from the gov ern ment, but do
not know how to ob tain it. Fur ther more, most in di vid u als
do not re ally know what the right to ac cess in for ma tion held
by the gov ern ment means. The ex pe ri ence of the Of fice for
Ac cess to Pub lic In for ma tion has shown that er ro ne ous
ideas such as, for ex am ple, that only an adult or cit i zen can
re quest in for ma tion or that the re quest for data must dem on -
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strate a le git i mate in ter est, or that a for eigner has no right to
re quest the same in for ma tion as a Pe ru vian, are gen er al -
ized, even among pro fes sion als.

Despite the right to ac cess to in for ma tion hav ing ex isted
for al most 10 years, it has only en joyed the most pre car i ous
level of as sim i la tion in so ci ety. Our ex pe ri ence has dem on -
strated that the dis sem i na tion of in for ma tion on this right, an
ef fort in which the Pe ru vian Press Coun cil and the Pub lic
Defender’s Of fice have a key and man dated par tic i pa tion,
should be re in forced with the trans fer of tech ni cal knowl -
edge to civil so ci ety or ga ni za tions. The work of the Of fice for
Ac cess to Public In for ma tion, a tech ni cal de part ment of the
Press and So ci ety Institute and the Proética Con sor tium is
con ceived within this strat egy. Our Office seeks to ac quire a
solid spe cial iza tion in pro ce dures for ac cess ing in for ma tion,
with the pur pose of trans fer ring such knowl edge in the me -
dium term to other civil so ci ety or ga ni za tions. Thus, in re -
sponse to a tre men dous un sat is fied de mand for in for ma tion
held by the state, these or ga ni za tions would be able to gen -
er ate a sup ply of spe cial ized le gal con sul tancy ser vices in
the field. Based on this flow of sup ply and de mand in civil so -
ci ety, the ex er cise of the right to ac cess pub lic in for ma tion
could be strength ened and the state could be sub jected to
better for mu lated re quests for such data.

While any per son can re quest in for ma tion from the state,
the fact is that it should be done through a for mal ity, in other
words, a pro ce dure. The in di vid ual should clearly know what 
in for ma tion is con sid ered pub lic and what is re served and
that he or she can not de mand that the gov ern ment fur nish
data other than that held in its pos ses sion at the time the re -
quest is made. He or she should know what gov ern ment de -
part ment or agency to go to in or der to re quest the in for ma -
tion and how many lev els the pro ce dure in volves. The
ap pli cant should also know at what point he or she should
con sider that the re quest has been de nied and very im por -
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tantly, the le gal op tions avail able once the ad min is tra tive
route has been ex hausted. This in for ma tion, al though it is
within the reach of all, is only known and ap pro pri ately em -
ployed by those who have studied and reg u larly put it into
prac tice.

With the global strat egy of pub li ciz ing and ex er cis ing the
right to ac cess in for ma tion, the Press and So ci ety In sti tute and
the Proética Con sor tium are ded i cated to the ap pli ca tion of this 
right through the Of fice for Ac cess to Pub lic In for ma tion.

Why is spe cial iza tion in the field nec es sary on the part of
civil so ci ety? Be cause it is an em pirical fact that in Peru the
ca pac ity of pub lic of fi cials to determine whether or not to fur -
nish in for ma tion, and even more, to de cide to ac tu ally do so,
is in di rect re la tion with their po si tion or level in the pub lic en -
tity in ques tion. The lower their rank, the less de ci sion mak -
ing ca pac ity they have.

As an ex am ple of such cases, on one ex treme, there was
the de nial on the part of a tele phone op er a tor to pro vide the
name of the pres i dent of the com pany,  be cause she was
not au tho rized to give out such in for ma tion. Another case,
also in volv ing the search for in for ma tion via telephone, in -
volved what is known as “pass ing the buck”, that is, when
one is forced to go from one of fice to an other and no one
wants to take re spon si bil ity for at tend ing to the re quest for
in for ma tion.

In terms of the pro ce dures, the most com mon prac tice in
gov ern ment of fices, which we have faced when re quest ing
in for ma tion, is si lence. In most of the cases that we have
known, the gov ern ment de part ment or agency does not
respond un til a no ta rized let ter is sent, an in dis pens able
requirement that the law de mands in or der to be gin an ac -
tion of Ha beas Data.1
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day af ter a no ta rized let ter was left, to re quest the date in which we had filed our re -



The prob lem of pub lic en ti ties ig nor ing re quests for in for -
ma tion has led us to review the way in which the leg is la tion
guar an tees ac cess to pub lic in for ma tion. As has al ready
been noted, for the first time, the 1993 Con sti tu tion rec og -
nized the fun da men tal right of each in di vid ual to re quest in -
for ma tion from any pub lic en tity. The same norm con tem -
plates a timeframe for re spond ing and a cost for fur nish ing
the in for ma tion, which should be reg u lated by the law. As a
re sult of the anti demo cratic trend of Pres i dent Fujimori’s ad -
min is tra tion, Peru lacked a norm that reg u lated the ex er cise
of the right to ac cess in for ma tion un til the gov ern ment fell.
Around 1996, con gres sio nal dep uty Carlos Ferrero, then a
mem ber of pro-gov ern ment leg is la tive cau cus and to day
chair man of Con gress, se lected from the ranks of the sup -
port ers of Pres i dent Alejandro To ledo, pre sented a bill to
reg u late the right to ac cess in for ma tion, which was never
brought be fore the full ses sion of par lia ment. This draft bill
was later used as a basis for for mu lat ing the cur rent Law on
Trans par ency and Ac cess to In for ma tion.

Af ter Alberto Fujimori’s ad min is tra tion came to an abrupt
end, in 2001 the tran si tional gov ern ment of Pres i dent
Valentín Paniagua is sued reg u la tions fur ther de fin ing Leg is -
la tive De cree 757, which had been in ef fect since 1991 and
that pro motes ad min is tra tive sim pli fi ca tion in gov ern ment, in 
or der to stim u late pri vate in vest ment. This was Su preme
De cree 018-2001-PCM, is sued in Feb ru ary 2001, which or -
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quest, one month pre vi ously. Af ter a few days, the com pany re sponded neg a tively
to our re quest, and so we will soon file a writ of Ha beas Data to attempt to re verse

the de ci sion.
          In an other case, the rec tor of a pub lic uni ver sity re sponded to our re quest af ter

about 20 days fol low ing the pre sen ta tion of a no ta rized let ter that “threat ened” le gal 

ac tion. In only a sin gle case, the gov ern ment de part ment to whom the pe ti tion was
ad dressed, an au ton o mous state agency, for mally de nied us the in for ma tion based 

on the ap pro pri ate ju rid i cal ar gu ment and within the timeframe es tab lished by the

new law on ac cess to in for ma tion. We will also take this case to court through a writ
of Ha beas Data.



dered all the de part ments and agen cies un der its ju ris dic tion 
to in cor po rate a pro ce dure for ac cessing in for ma tion. By the
same to ken, the tran si tional gov ern ment is sued Emer gency
De cree 035-2001-PCM (a norm with the sta tus of law) in
March of the same year, through which all gov ern ment de -
part ments and agen cies (in clud ing state-owned en ter prises) 
were or dered to pub lish im por tant min i mum in for ma tion on
their per son nel and fi nan cial ac counts on their re spec tive
Internet pages. This Emer gency De cree, by be ing more
broadly ap plied ju ris dic tion ally (be cause it is not re stricted to 
the pub lic ad min is tra tion), was reg u lated in July of this year
by a Di rec tive from the Na tional Fi nanc ing Fund for State
Busi ness Ac tiv ity (Fonafe), which re quires com pa nies and
en ti ties un der its ju ris dic tion to pre pare a pro ce dure for ac -
cessing in for ma tion, in ad di tion to the pub li ca tion of data on
the Internet.

But com pli ance with the two above-men tioned gen eral
norms has been uneven. Most of the entities con sulted out -
side of the cap i tal have not integrated the steps for ac cess -
ing in for ma tion into their Uni fied Body of Ad min is tra tive Pro -
ce dures (TUPA), even though DS 018-2001-PCM gave
gov ern ment de part ments and agen cies a 30 day dead line in
which to do so, counted from as of when the de cree took ef -
fect in Feb ru ary 2001. Mean while, in Lima, the most im por -
tant en ti ties have made ef forts to in cor po rate in for ma tion in
their web pages, but there is no ev i dence that that the data is 
pe ri od i cally up dated. On this lat ter point, the new Law on
Transparency no. 27806 has es tab lished new dead lines for
all pub lic ad min is tra tion en ti ties to cre ate or up date their re -
spec tive web pages.

Af ter Pres i dent Alejandro To ledo’s ad min is tra tion took of -
fice, dur ing its first year, the de bate on a law on ac cess to in -
for ma tion was a pri or ity is sue in the leg is la tive agenda. From 
the ranks of civil so ci ety, the Pe ru vian Press Coun cil, whose
mem bers have ties with the Inter-Amer i can Press So ci ety,
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main tained its de mand on its agenda that Con gress not rel e -
gate this de bate to the side lines.

Fi nally, in Au gust, Law no. 27806 on Trans par ency and
Ac cess to In for ma tion was en acted, which in cludes the en -
tire prior body of reg u la tory norms re lated to the ju ris dic tion
of the pub lic ad min is tra tion. For the other pub lic en ti ties,
Emer gency De cree 035-2001-PCM and the Fonafe di rec tive 
re main in ef fect, as re gards to trans par ency.

The ex is tence of Law no. 27806 is im por tant be cause it
encompasses most of the state ap pa ra tus, and undoubtedly
will de ter mine the scope for fu ture leg is la tion. Among the
law’s main pos i tive as pects is that it re quires all gov ern ment
de part ments and agen cies to reg u late their ac tiv i ties based
on the prin ci ple of dis clo sure, in other words, that ev ery thing
a pub lic of fi cial does should be pub lic knowl edge, un less
oth er wise ex plic itly in di cated by the ap pro pri ate body, on the 
grounds of the re served char ac ter of the re spec tive in for ma -
tion. It is also im por tant that the law man dates the cre ation of 
a de part ment re spon si ble for fol low ing pro ce dures reg u lat -
ing ac cess to in for ma tion and that it an tic i pates the ap pli ca -
tion of sanc tions for ar bi trary de ni als of such re quests. Fur -
ther more, the law de fines the con cept of pub lic in for ma tion
and stan dard izes a pro ce dure for ac cessing such data, ei -
ther based on a dead line if a copy is re quested or im me di -
ately if the pe ti tioner merely seeks to re view the orig i nal doc -
u ment in the re spec tive gov ern ment of fice. An other very im -
por tant as pect of the law con cerns the cost for ob tain ing the
in for ma tion, which has been elim i nated in the case of di rect
and im me di ate ac cess, and which is equiv a lent to the price
of reproducing the texts in the case of photocop ies. This
should force many pub lic ad min is tra tion en ti ties to dras ti -
cally re duce their rates for ac cessing in for ma tion, be cause
based on the cri te ria that the fee was a way to ob tain eco -
nomic re sources, they ir ra tio nally boosted the cost, thus un -
der min ing the ca pac ity to ex er cise this fun da men tal right.
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Also among the pos i tive as pects of the leg is la tion is the es -
tab lish ment of neg a tive ad min is tra tive si lence within the pro -
ce dure, be cause Su preme De cree 018-2001-PCM contem-
plated pos i tive si lence, gen er at ing a se ri ous ob sta cle when
seek ing to ac ti vate the ju di cial route in deal ing with the lack
of re sponse by a gov ern ment de part ment or agency to a
request for in for ma tion. In the ory, the fail ure of the en tity
to respond would be the equiv a lent of agree ing to fur nish the 
re quested in for ma tion, thus com pli cat ing the use of a writ of
Ha beas Data, un less the en tity ex plic itly de nied ac cess.

There are also neg a tive as pects in the new law on ac cess
to in for ma tion, ac cord ing to our cri te ria. The first is that it
only reg u lates pub lic ad min is tra tion en ti ties, thus pre vent ing 
all state en ti ties or those con trolled by the state from be ing
sub ject to the same le gal frame work on the ques tion. For ex -
am ple, the timeframe in state-owned en ter prises for fur nish -
ing in for ma tion is 30 cal en dar days, which can be pro longed
for an ad di tional 30 days, while for pub lic ad min is tra tion en ti -
ties, in ac cor dance with Law no. 27806, the dead line can be
no lon ger than 12 busi ness days, and an ad di tional 10 days
for a sec ond in stance de ci sion. An other neg a tive as pect of
the leg is la tion is the ab sence of sanc tions for the pub lic of fi -
cial re spon si ble for the fail ure of the cor re spond ing gov ern -
ment de part ment or agency to re spond to the re quest for in -
for ma tion, which leaves the open door for the pub lic
ad min is tra tion to fail to ex er cise its ob li ga tion to at tend to
such pe ti tions. By the same to ken, the law con sid ers an am -
big u ous re sponse to be a case of in for ma tion de nied, which
is a sub jec tive ap proach, un less the am bi gu ity is ap par ent.
In terms of the timeframes, we also feel that it is ex ces sive
that the law granted up to three years to lo cal gov ern ments
and de cen tral ized state agen cies on the pro vin cial and dis -
trict level to es tab lish their web pages.

The most con tro ver sial of the neg a tive as pects con cerns
the pos si bil ity of al low ing the Coun cil of Min is ters, based on
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a Su preme De cree, to de velop the con tent of the con cept of
“na tional se cu rity.” Those who have ob jected most ve he -
mently to this dis po si tion are the Pe ru vian Press Coun cil
and the Pub lic Defenders’ Of fice, which de mand that it be
the law and not a lower level norm that de ter mines the con -
cept. The de bate is open, and in the mean time, the Pub lic
Defender’s Of fice has filed a mo tion chal leng ing the con sti -
tu tion al ity of that ar ti cle of the law. On the other side, there
are those who feel that the law has not gone too far by con -
fin ing the def i ni tion of the con cept of “na tional se cu rity” to a
reg u la tory de cree. Be yond a con sid er ation of whether or not
the law is ideal in this re gard, in the Of fice for Ac cess to Pub -
lic In for ma tion we feel that it is ad vis able and healthy that it
be a law adopted by Con gress that de fines the pa ram e ters
in or der to avoid sub se quent abuses.

Fi nally, as a fi nal guar an tee of the right to ac cess in for ma -
tion there is the ju di cial route. In re sponse to a neg a tive res -
o lu tion that ex hausts the ad min is tra tive road in the field of
ac cess to in for ma tion, the ag grieved party can ap peal to the
ju di ciary through an ac tion of Ha beas Data, contemplated in
ar ti cle 200 of the Con sti tu tion, or through law suit based on
ad min is tra tive law, in ac cor dance with ar ti cle 148 of the
same Magna Carta. Through an ac tion of Ha beas Data,
the claim ant asks a judge to or der a pub lic of fi cial or in di vid -
ual to fur nish in for ma tion, ac cess to which has been de nied.
With a law suit based on ad min is tra tive law, the pe ti tioner
can re quest the an nul ment of the rul ing adopted by the last
in stance that denied the re quest, based on for mal or ma te -
rial de fects.

As re gards Ha beas Data, the court that has handed down
the most in ter est ing sen tences, from the point of view of le -
gal grounds, has been the Constitutional Court, mainly due
to the rec og nized pro fes sional ca pac ity of most of its mem -
bers. These judges en joy pres tige among the coun try’s le gal
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com mu nity, with the in de pend ence some of them dis played
in re la tion to Pres i dent Fujimori’s gov ern ment.

In its ju ris pru dence, the court es tab lished cri te ria of
reasonability that were then in te grated into the norms on
trans par ency and ac cess to in for ma tion, such as, for ex am -
ple, that one can not de mand pub lic in for ma tion from a de -
part ment or agency that it does not pos sess; that data on pri -
vate in di vid u als which has been made avail able to a pub lic
en tity at their re quest, can not be con sid ered to be in the pub -
lic do main and the en tity can only disclose it with au tho ri za -
tion; and that there is no state en tity or an en tity with le gal
sta tus in pub lic law that is ex cluded from the ob li ga tion to
provide the re quested in for ma tion.

The judges, both those of the first as well as the sec ond
in stance, do not de serve to ap pear among ju rists as mer it ing
greater con fi dence, due to the lit tle cred i bil ity and in de pend -
ent cri te ria that that have dem on strated in gen eral terms.
Fur ther more, a de fi cient doc trinal prep a ra tion in gen eral is
an im por tant hand i cap at the mo ment in which the scope of
the right to ac cess in for ma tion is be ing de ter mined.
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