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In a 2002 rul ing, the US Sixth Cir cuit Fed eral Court of Ap -
peals af firmed that ‘de moc ra cies die be yond closed doors’.
And in the fa mous rul ing of the Su pe rior Court of the Elec -
toral Tri bu nal of the Mex i can fed eral ju di cial branch dated
June 25, 2004, which re solved the Zárate case, it was held,
by the same logic, that the cit i zen’s right to be in formed on
pub lic ques tions (in that par tic u lar case, the in come of the
na tional lead ers of all the reg is tered po lit i cal par ties) is
linked to the idea of a dem o cratic state in a dual sense: on
the one hand, it is a sup po si tion be hind free civic par tic i pa -
tion (with out in for ma tion there is no real pos si bil ity of free
choice) and, on the other hand, it is a con trol mech a nism
over those in power (“de moc racy — it is strongly af firmed in
the rul ing — is not only a mech a nism to choose rul ers, but
also a sys tem of ac count abil ity”). 

The prin ci ple of trans par ency in the per for mance of pub lic 
pow ers (a prin ci ple that, by the way, has been ad vanc ing
amid sig nif i cant ob sta cles and in er tia), is, there fore, at the
very heart of both the rule of law (be cause trans par ency
means con trol and the sub ject ing of pub lic pow ers to the
law) as well as the dem o cratic state (since a de moc racy in -
volves well-in formed cit i zens). 

I will ap proach the is sue of the right to in for ma tion in re la -
tion to po lit i cal par ties in Spain, con cretely, in re la tion to four
key points: (1) how the prin ci ple of trans par ency in the per -
for mance of the pub lic pow ers was cod i fied in Spain; (2) to
what ex tent that prin ci ple (and the cor re la tive right of cit i zens 
to in for ma tion) is re lated to the dem o cratic prin ci ple at the
con crete level of the po lit i cal par ties; (3) what one could term 



the ‘ex ter nal’ di men sion of cit i zens’ right to in for ma tion con -
cern ing the par ties and (4) the ‘in ter nal’ di men sion of the
mem bers’ right to in for ma tion on the ac tiv i ties of their own
party. 

1. The Prin ci ple of Pub lic Trans par ency 

Span ish ju ris pru dence con tains dif fer ent spe cific man i -
fes ta tions of the prin ci ple of pub lic trans par ency (which, as I
have said, on a broad level, I be lieve can be im plic itly de -
duced from the gen eral clause of the dem o cratic rule of law
en shrined in Ar ti cle 1.1 of the Span ish Con sti tu tion). Ar ti cle
105.b) of the Con sti tu tion rec og nizes, for ex am ple, the right
to ac cess ad min is tra tive reg is tries and files, whose nor ma -
tive reg u la tory scope en com passes both the pre rog a tive of
any in ter ested party to know the con tent of any ad min is tra -
tive pro ce dure and ac tion that could af fect him or her, as well 
as the cit i zen’s right to be in formed of the or di nary and daily
op er a tions of gov ern ment. The ex pressed limit of this right
oc curs when such in for ma tion per tains to ‘se cu rity and de -
fense of the state, crim i nal in ves ti ga tions and peo ple’s pri -
vacy’ (Ar ti cle 105.b CE). 

With this in mind, the Span ish Su preme Court de clared
that the coun try’s Con sti tu tion has clearly es tab lished ‘the
im age of an au then ti cally dem o cratic pub lic ad min is tra tion’,
es tab lish ing for such pur poses a com mon de nom i na tor in
Ar ti cle 105 that ‘con sists in civic par tic i pa tion and in trans -
par ency in gov ern ment struc ture’ (rul ing of May 19, 1988).
Ar ti cle 120.1 of the Con sti tu tion es tab lishes the prin ci ple
that ‘ju di cial de ci sions will be pub lic, with the ex cep tions an -
tic i pated in pro ce dural laws’. Ar ti cle 63 of the con gres sio nal
reg u la tions and Ar ti cle 72 of the Sen ate reg u la tions stip u late 
that the full ses sions of Span ish Par lia ment shall be pub lic.
Com mis sion ses sions are not pub lic, but the com mu ni ca -
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tions me dia can at tend, ex cept when their pro ceed ings are
se cret. 

The Span ish Con sti tu tion spec i fies that the right to par tic i -
pate in pub lic af fairs di rectly or through freely elected rep re -
sen ta tives is a fun da men tal right (Ar ti cle 23.1). The Con sti -
tu tional Court has cor rectly in ter preted this to mean that this
right ‘nec es sar ily im plies that all vot ers are con sid ered
equal’, plac ing them ‘in equal con di tions to ac cess knowl -
edge on (pub lic) af fairs and to par tic i pate at the dif fer ent lev -
els of the de ci sion-mak ing pro cess‘ (STC 32/1985). The
gen eral rule, there fore, gov ern ing the per for mance of all
the pub lic pow ers is dis clo sure, and se crecy is the ex cep tion 
(and, as such, sub ject to strict in ter pre ta tion). Let us see
how this prin ci ple of trans par ency plays out in re la tion to in -
sti tu tions, such as the po lit i cal par ties, that are not or gans of
the State, but as so ci a tions of in di vid u als, yet which at the
same time ful fill im por tant con sti tu tional func tions (se lec tion
of rep re sen ta tives, in ter me di a tion be tween the peo ple and
gov ern ment agen cies, or ga ni za tion of elec tions, es tab lish -
ment of the po lit i cal agenda, etc.). 

2. Trans par ency, De moc racy and Po lit i cal Par ties 

The punctum ardens is, there fore, does or should the
above-men tioned prin ci ple of trans par ency play the same
role in re la tion to the po lit i cal par ties, which are, in es sence,
as so ci a tions of in di vid u als and not pub lic en ti ties? It should
be noted that this was an es pe cially con tro ver sial ques tion
in the Zárate case, al though it was not for mally pre sented as
such. In deed, the mi nor ity opin ion is sued by Eloy Fuentes
sus tained that, in this mat ter, the gen eral right to in for ma tion
was in volved, but not the spe cific right to in for ma tion on po -
lit i cal-elec toral ques tions (which would be only the right to
vote and be voted for, to as so ci ate and to af fil i ate), and
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there fore Zárate had not sat is fac to rily jus ti fied his con ten tion 
that some of these pre vi ously men tioned rights would have
been vi o lated if the Fed eral Elec toral In sti tute had not re -
vealed data on the in come of the na tional lead ers of the po -
lit i cal par ties. On the con trary, most of the Mex i can Elec toral
Tri bu nal un der stood, and I be lieve based on good cri te ria,
that cit i zens’ right to in for ma tion on some rel e vant as pects of 
the po lit i cal par ties’ func tion ing did in deed di rectly af fect po -
lit i cal-elec toral rights (mainly, the right to vote). 

I find the rea son ing of the Elec toral Tri bu nal to be im pec -
ca ble: First, given that one of the aims that the Mex i can Con -
sti tu tion con fers upon the po lit i cal par ties is to pro mote cit i -
zen po lit i cal par tic i pa tion, that ob jec tive would be hin dered if 
peo ple were mis in formed. That is, in for ma tion and de moc -
racy are con cepts that be come com pli cated and on this
point, the par ties are also in volved be cause they are vi tal for
de moc racy. At the same time, Ar ti cle 11 of the Law on
Trans par ency and Ac cess to Pub lic Gov ern ment In for ma -
tion (2002) grants any cit i zen the right to re quest in for ma tion 
from the Fed eral Elec toral In sti tute on the use of the pub lic
re sources re ceived by the par ties. The po lit i cal par ties, al -
though they are as so ci a tions of in di vid u als, have nu mer ous
im por tant pub lic points of con nec tion (among them, re ceiv -
ing im por tant quan ti ties of pub lic funds, which is why they
are obliged to pro vide trans par ent ac count ing data). Third:
the ar gu ments of fered by the Fed eral Elec toral In sti tute to
deny the in for ma tion re quested by Zárate are not con vinc -
ing, nor does its de ci sion fall within the lim its of the right to
the in for ma tion be cause the data re quested do not place ei -
ther the rights of third par ties or the na tional or so cial in ter est 
at risk (rather, the op po site is the case). 

I agree, then, with the ma jor ity de ci sion in the Zárate
case. The or ga ni za tion, func tion and in ter nal pol i cies of the
po lit i cal par ties are rel e vant to de moc racy, since they con -
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trib ute to in for ma tion for vot ers. The con sti tu tional sta tus of
the par ties is char ac ter ized by free dom (cit i zens should be
able to de ter mine, free from lim i ta tions from the pub lic pow -
ers, the de ci sions of the state), equal ity (both among the
par ties in re la tion to one an other as well as in the re la tion -
ship be tween cit i zens and the par ties), in ter nal de moc racy
(so that they can op er ate as in stru ments of pop u lar sov er -
eignty and not as tools at the hands of oli gar chic lead er -
ships) and dis clo sure, which is in ti mately re lated to the other 
three prin ci ples be cause se cret ac counts, to which only a
few have ac cess and knowl edge of their ex is tence, con sti -
tute a source of power that can not be con trolled dem o crat i -
cally and there fore are an in stru ment of il le git i mate power
within the party. 

In Span ish ju ris pru dence, the ba sic ju rid i cal def i ni tion of
the po lit i cal par ties is con tained in Ar ti cle 6 of the Con sti tu -
tion, which states that the par ties ‘ex press po lit i cal plu ral ism, 
as sist in the for mu la tion and man i fes ta tion of the pop u lar will 
and are a ba sic in stru ment for po lit i cal par tic i pa tion. Their
cre ation and the ex er cise of their ac tiv ity are free within the
ob ser vance of the Con sti tu tion and the laws. Their in ter nal
struc ture and op er a tion must be dem o cratic.’ This pre cept
has been de vel oped through Or ganic Law 6/2002, of June
27, 2002 on the po lit i cal par ties and Or ganic Law 3/1987, of
July 2, 1987, on the financing of the political parties. 

Dif fer ent pre cepts also make the prin ci ple of trans par ency 
more ex plicit in re la tion to the po lit i cal par ties. The agree -
ment to form a party (with the iden ti fi ca tion of those pro mot -
ing the or ga ni za tion, its name, ad dress and by laws) must be
for mal ized in a pub lic doc u ment (Ar ti cle 3.1 LP) and reg is -
tered in the Party Reg is try in or der for that party to ob tain le -
gal sta tus (Ar ti cle 3.2 LPLP). The Fi nanc ing Law re quires
that po lit i cal par ties keep de tailed ac count ing re cords that
al low their fi nan cial sit u a tion to be known at any given mo -
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ment and that com ply with ob li ga tions an tic i pated in the Law
(Ar ti cle 10.1 LFP). The ex ter nal au dit of the par ties’ fi nan cial
ac tiv ity cor re sponds ex clu sively to the Na tional Au dit Of fice,
known as the Tri bu nal de Cuentas (Ar ti cle 12.1 LFP), which
is the su preme au dit agency for pub lic sec tor ac counts and
re sponds di rectly to the Gen eral Courts, or Par lia ment,
(Con sti tu tional Ar ti cle 136). There fore, the right to in for ma -
tion (or the prin ci ple of trans par ency) is ap pli ca ble in con -
nec tion with the po lit i cal par ties and has, in this con text, two
as pects: an ex ter nal di men sion, which cor re sponds to all
citizens, and an internal dimension, which corresponds to
the members of the organization. 

3. Ex ter nal Di men sion: Cit i zens’ Right to In for ma tion 
in Re la tion to the Po lit i cal Par ties 

It is clear that there is still an im bal ance be tween the po lit i -
cal im por tance of the par ties in dem o cratic states (which
are, in fact, ‘states of par ties’) and their pre car i ous reg u la -
tion. In this con text, it does not ap pear log i cal that the in ter -
nal func tion ing of par ties, which, in fact, ad min is ter an im por -
tant share of sov er eignty (the real de ci sion-mak ing power is
in the party lead er ship, al though it for mally re sides in the
coun try’s con sti tu tional bod ies) is not sub ject to rules of
trans par ency and de moc racy, the re spect for which they de -
mand from oth ers. The par ties are the real ‘fac tory’ of the
pop u lar will; they prac ti cally hold a mo nop oly on po lit i cal par -
tic i pa tion, they ‘oc cupy’ the pub lic in sti tu tions and are fi -
nanced gen er ously with pub lic funds. For all these rea sons,
it would not make much sense if they could hide their func -
tion ing be hind the le gal sta tus of a pri vate en tity, as if they
were an or di nary association, a type of recreational club. 

There are con sid er able prob lems in Span ish ju ris pru -
dence in re la tion to the po lit i cal par ties, in clud ing the ex ces -
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sively ac tive role that they play in po lit i cal life, in as sum ing
the ex clu sive rep re sen ta tion for the elec tor ate (they are, un -
doubt edly, the new Prince); this is a key is sue. Of course,
the par ties pre serve the de moc racy of dem a gogu ery, but
they are part of the prob lem and, at the same time, part of
the so lu tion to the prob lem. One is sue that has been hotly
de bated in Spain has been the new law on po lit i cal par ties,
de signed es pe cially to al low for the dis so lu tion of Herri
Batasuna, the party of Basque rad i cal na tion al ism that pro -
vided po lit i cal-in sti tu tional sup port to ETA (the Con sti tu -
tional Court has de clared the leg is la tion, cor rectly so in my
opin ion, as be ing in full con for mity with the Span ish Con sti -
tu tion). Of course, the is sue of the elite oli gar chy and the in -
stru ments of in ter nal de moc racy is clas sic (for ex am ple, pri -
mary elec tions, al though the ex pe ri ence of the PSOE in its
day was trau matic. One elec toral as pi rant, Josep Borrell, in -
ci den tally the cur rent pres i dent of the Eu ro pean Par lia ment,
com peted in and won the post of PSOE gen eral sec re tary
run ning against Joaquín Almunia, cur rent Eu ro pean Com -
mis sioner for Eco nomic and Mon e tary Af fairs. The po lit i cal
cost of this race was very high: the PSOE spec tac u larly lost
the gen eral elec tions and the PP ob tained an absolute
majority in 2000, although all indications are that this will not
be repeated again). 

In ter nal de moc racy is ha bit u ally an un fa vor able ter rain for 
oli gar chic be hav ior (Bastida). Also un der dis cus sion is the
prob lem of women’s par ity rep re sen ta tion on the elec toral
lists and in po si tions of lead er ship in the par ties (the ques -
tion of quo tas). We should also not for get the wide spread
phe nom e non of vot ers be ing tired with the par ties… a symp -
tom, per haps, of a more se ri ous ail ment in our de moc racy.
In for ma tion on the in come of rep re sen ta tives is pub lic and,
in ad di tion, they also have to file a prop erty and as set dec la -
ra tion be fore a Cham ber of Dep u ties’ com mis sion (such
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data are ac ces si ble only to par lia men tar i ans, not to the gen -
eral pub lic). Data on their pro fes sional and busi ness ac tiv i -
ties are pub lic. The in for ma tion on in come re ceived by party
lead ers is not pub lic, nor is there any mech a nism in place to
ac cess such data. In fact, the is sue has not even been
raised, con trary to what oc curred in the Zárate case in Mex -
ico. In come re ceived by elected of fi cials is, how ever, pub lic,
and in some au ton o mous com mu ni ties, pres i dents are re -
quired to pres ent a dec la ra tion de tail ing their prop er ties and
busi ness ac tiv i ties to the board of the re spec tive lo cal par lia -
ment when tak ing and leav ing of fice (this is the case in
Aragon, Asturias, Cantabria, Murcia, La Rioja and
Castilla-La Mancha). In this lat ter au ton o mous com mu nity,
the norms are very rig or ous and me tic u lous and ex tend to all 
mem bers of the lo cal gov ern ment. In La Rioja, the spouse
and un der-age chil dren of the pres i dent must also file such
state ments. In Castilla-La Mancha mem bers of Gov ern ment 
Coun cil are pro hib ited for two years af ter they have left of fice 
from car ry ing out pri vate ac tiv i ties re lated to cases on which
they had adopted de ci sions in car ry ing out their du ties, or
from hav ing busi ness re la tions with the Coun cil. The Law of
Ma drid im poses a ceil ing on the sal ary a mayor can draw (it
can not be higher than what is as signed to a sec re tary of
state). These clauses, how ever, are not ap pli ca ble to the
cen tral gov ern ment or the rest of au ton o mous com mu ni ties.
Spain does not have a spe cific law reg u lat ing trans par ency
as does Mex ico, but as an extenuating circumstance, albeit
not exculpatory, it is worth pointing out out that in Spain the
salaries of the political elite are not especially high. 

Spe cif i cally in re la tion to the right of in for ma tion, the most
prob lem atic sce nario in Spain has un ques tion ably been with 
re gard to data on the fi nanc ing re ceived by the po lit i cal par -
ties (which in Spain is mainly pub lic fund ing, al though it is in -
suf fi cient). A num ber of scan dals have emerged on ques -
tions of ir reg u lar fi nanc ing in volv ing prac ti cally all the
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par ties. This is a del i cate ques tion through out the world.
This should come as no sur prise, since in the fi nal anal y sis,
it in volves the ques tion of power, and when as sas si na tion
does not de ter mine the strug gle for power, as in the Shake -
spear ian dra mas, but merely hid den ac counts or other neb -
u lous fi nan cial mach i na tions, it seems to us that some prog -
ress has been made. In a de moc racy, the strug gle for power
is chan neled le gally; there are le git i mate and il le git i mate
means to con test power and there are bod ies that ex er cise
con trol over the pro cess, etc. And ac count ing re cords are no 
less im por tant in this ju ris dic tion of the po lit i cal con fron ta tion 
over power, but rather such fi nan cial led gers have a sub -
stan tial stra te gic value in this strug gle (pecunia nervus re -
rum) — Mar tin Morlok. Dis clo sure in re la tion to fund ing
should not only pre vent cor rup tion, but also the un con trolled
trans for ma tion of fi nan cial power into po lit i cal power. There -
fore, all the par ties should make pub lic where their income
comes from. In this way, citizens will control possible party
dependence. 

In 2000, the Na tional Au dit Of fice it self pre sented a mo -
tion to mod ify the nor ma tive reg u la tory frame work on the fi -
nanc ing and au dit ing of po lit i cal par ties (which, thus far, has
not been fol lowed). The Na tional Au dit Of fice pro poses the
fol low ing mod i fi ca tions to the cur rent sys tem. There is not
suf fi cient def i ni tion with re gard to who within the party is re -
spon si ble for pro vid ing the ac count ing re cords to the Com -
mis sion nor of the con se quences of fail ing to com ply with the 
cor re spond ing norms (the re spec tive sanc tion pol i cies have
also not been de ter mined). Fur ther more, there is the prob -
lem that the pub lic fund ing re ceived by the par ties is not ear -
marked for spe cific ex pen di tures, which to a large ex tent
hin ders the iden ti fi ca tion of ac count ing re spon si bil ity. At
least, the Na tional Au dit Of fice has con sid ered each party as 
a sep a rate eco nomic-fi nan cial re al ity in which its en tire ter ri -
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to rial and in sti tu tional or ga ni za tion is glob ally con tem plated.
An other point that makes it dif fi cult to keep track of ac count -
ing and con trol data is the fact that al most all the par ties
have cre ated dif fer ent foun da tions, as well as busi ness en -
ter prises, which sug gests the need for a spe cific reg u la tory
frame work of con trol that as yet does not ex ist. It is also
cause for con cern that no sanc tion pol i cies are in place
given the banks’ and oth ers’ re fusal to pro vide the fi nan cial
and ac count ing in for ma tion re quested by the Na tional Au dit
Of fice. In elec toral reg u la tory norms, the Na tional Au dit Of -
fice is not en dowed with the ca pac ity to im pose sanc tions
that de mand com pli ance, but only as a tech ni cal body that
for mu lates pro pos als (to re duce or not grant pub lic sub si -
dies, which are sent to par lia ment, the Gen eral Courts
(where the most con spic u ous mem bers of the par ties in -
volved are to be found; it is like putt ing the wolf in charge of
tak ing care of the sheep). The system of information and
control fails miserably in Spanish jurisprudence and this
situation is generally recognized as such. 

4. In ter nal Di men sion. Party Trans par ency 
in Re la tion to its Mem bers 

On this point, it should be re called that Or ganic Law
6/2002 on Po lit i cal Par ties stip u lates that mem bers will have
the right to be in formed about the com po si tion of the or ga ni -
za tion’s lead er ship and ad min is tra tive struc tures, and about
the de ci sions adopted by the lead er ship bod ies, the ac tiv i -
ties un der taken and its eco nomic sit u a tion (ar ti cle 8.2.CE).
This right can, of course, be en forced through civil courts,
but ma jor prob lems have not been posed in prac tice on this
level, given that the Span ish po lit i cal par ties are especially
compact and oligarchic.
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