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There is no ques tion that the im ple men ta tion of the Fed eral
Law on Trans par ency and Ac cess to Pub lic Gov ern ment In -
for ma tion has been quite dif fi cult and, in some as pects, even 
cha otic, but still the ad vances with re gard to the sit u a tion
pre vail ing prior to this law tak ing ef fect are clearly pos i tive. 

As part of the learn ing pro cess that both the au thor i ties as
well as in di vid u als have had to go through to un der stand the
mean ing and scope of the Law, the case of the fed eral ju di -
cial branch of gov ern ment has been of par tic u lar im por -
tance. The courts have, at some points, been overly zeal -
ous, but they have also dem on strated a ca pac ity for
cor rec tion and even a cer tain mod esty in the face of pub lic
crit i cism. It is an ap proach that speaks very well of the ju di -
cial of fi cials and has no less merit de spite be ing sin gu lar. 

The first reg u la tory ad di tions de cided by the Su preme
Court as well as the Fed eral Ju di ca ture Coun cil in fur ther de -
fin ing ar ti cle 61 of the Law — which is based on stip u la tions
con tained in pre vi ous reg u la tions on ac cess to in for ma tion
held by the ju di cial and leg is la tive branches, as well as the
au ton o mous con sti tu tional bod ies —  was plagued by some
se vere lim i ta tions that went be yond the sense of the Law
and that, very pos si bly, vi o lated sev eral in ter na tional trea -
ties in ef fect in Mex ico as re gards ac cess to in for ma tion and
free dom of ex pres sion. I am re fer ring to agree ments 9/2003
adopted by the full Su preme Court and 30/2003 of the Fed -
eral Ju di ca ture Coun cil.1 These rul ings es tab lished, for ex -
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am ple that files in crim i nal and fam ily law cases rep re sent
re served in for ma tion, which is why they could be con sulted
only af ter 12 years had passed, counted from when they
were ar chived. 

This sit u a tion took a turn for the worse on De cem ber 15,
2003, when the Diario Oficial de la Federación — the daily
ga zette — pub lished agree ment 13/2003 adopted by the full
ses sion of the Court, which mod i fied the pre vi ously men -
tioned rul ing 9/2003.2 In agree ment 13/2003, the Court
ruled, among other ques tions, that the files in crim i nal and
fam ily law cases that had con cluded be fore the Law on
Trans par ency had en tered into ef fect should be con sid ered
re served in for ma tion for 36 years. Crit i cism, as could be ex -
pected, was not long in com ing. With out re sort ing to le gal ar -
gu ments, the Court ex tended the timeframe es tab lished in
the Law on Trans par ency for re served in for ma tion (that is,
from 12 years ac cord ing to ar ti cle 15 of the Law) and of fered
a closed and opaque ap proach that was un jus ti fi able from
any point of view. 

The fi nal stop in this jour ney marked by er rors and mis un -
der stand ings was the “Reg u la tory De cree of the Su preme
Court and the Fed eral Ju di ca ture Coun cil for the Fed eral
Law on Trans par ency and Ac cess to the Pub lic Gov ern ment 
In for ma tion”, ap proved by the full ses sion of both courts on
March 30 and pub lished in the Diario Oficial de la Federa-
ción on April 2, 2004. 

In gen eral terms, and with the ex pec ta tion that it will pass
the dif fi cult tests that await it dur ing its im ple men ta tion, it can 
be said that the reg u la tory de cree clearly rep re sents an ap -
proach based on greater open ness. It over comes the de -
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fects of its pre de ces sors and very pos i tively raises the bar
on ju di cial trans par ency and open ness within the Mexican
state. 

Among the dif fer ent com ments that could be made in re la -
tion to the reg u la tory de cree, I feel that it is nec es sary to
delve fur ther into at least the fol low ing aspects: 

The first im por tant point to be made is that, con trary to
what oc curred with the pre vi ously men tioned agree ments is -
sued dur ing 2003, the new reg u la tory de cree es tab lishes
reg u la tions that are spe cific to the Su preme Court and the
other fed eral ju di cial branch courts. How ever, it should be
noted that the Elec toral Tri bu nal is not in cluded in the reg u -
la tory de cree. As is known, the Elec toral Tri bu nal has its
own reg u la tory de cree in re la tion to ac cess to in for ma tion,3

but since the pre vi ously men tioned reg u la tory de cree en -
com passes the en tire is sue of ac cess to in for ma tion, it
should have in cluded the tri bu nal hav ing ju ris dic tion in elec -
toral con flicts. The im por tant ques tions to con sider are the
fol low ing: what were the rea sons for leav ing the Elec toral
Tri bu nal out side the do main of the new reg u la tory de cree?
what un der ly ing dif fer ences ex ist be tween the Tribunal and
the other federal judicial organs that justify a separate
regulatory decree? 

The sec ond point that is worth while to com ment on and
that is un ques tion ably is the most im por tant, is that the pre vi -
ous reg u la tory de cree was changed and in the new ver sion,
dif fer ences are no lon ger in re la tion to the sub ject mat ter of
the ju di cial file for ef fects of ac cess ing its con tent. It should
be re called that, as has been pointed out in pre ced ing para -
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graphs, the pre vi ous reg u la tory de cree es tab lished ex cep -
tions to trans par ency con sid er ations in crim i nal and fam ily
law cases. The new reg u la tory de cree elim i nates these
limitations and establishes a general regulation. 

The agree ments adopted dur ing 2003 of fered a very strict 
in ter pre ta tion of ar ti cles 8 and 14, frac tion IV of the Law on
Trans par ency, which place lim i ta tions on ac cess to ju di cial
in for ma tion. In other words, the agree ments were based on
the un der stand ing that the Law (in ar ti cle 8) lim ited ac cess to 
in for ma tion to those files in volv ing cases that were already
concluded. 

The new reg u la tory de cree, on the con trary, clearly in di -
cates that any per son will be able to have ac cess to the file in 
any stage of the ju di cial pro cess (ar ti cle 7). The same ar ti cle, 
how ever, es tab lishes a dif fer en ti a tion de pend ing on whether
one wishes to con sult in for ma tion de rived from the court rul -
ings or in for ma tion on how the dif fer ent par ties con ducted
them selves dur ing the ju di cial pro ceed ing. In the for mer
case, ac cess is im me di ate, that is, the de ci sions can be con -
sulted as soon as they have been is sued. For the lat ter case, 
ac cess is cir cum scribed to what the par ties in volved have in -
di cated with re spect to open ing up their per sonal data4 and
to the re served or con fi den tial na ture of the ev i dence pre -
sented by the dif fer ent sides dur ing the trial. Due to its im por -
tance, it could per haps be use ful to in clude the text of ar ti cle
7 of the Reg u la tory De cree, which is the fol low ing: 

Ar ti cle 7: The sen tences to be im ple mented and the other pub lic 
res o lu tions can be con sulted once they are is sued and the
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terms un der which ac cess is granted to them will be de ter -
mined, ini tially, by the re spec tive ac cess to in for ma tion of fices. 

In the case of pub lic rul ings handed down even when the re -
spec tive de fin i tive sen tence has not been is sued, the ac cess unit
will re quest that the Su preme Court, the Coun cil or the re spec tive 
ju ris dic tional or gan, fur nish an elec tronic ver sion of such de ci -
sions, with the unit hav ing the ob li ga tion, de pend ing on the case,
to sup press the per sonal data of the par ties in volved. 

The anal y sis of the le gal, re served or con fi den tial na ture of
the ev i dence and other doc u men ta tion con tained in a ju di cial
file, can be un der taken once the re spec tive de fin i tive sen tence
has been passed and the case is con cluded. 

When a file con tains ev i dence and other doc u men ta tion pro -
vided by the par ties in volv ing in for ma tion that is le gally con sid -
ered to be re served or con fi den tial, the ar chive can not be phys i -
cally con sulted. But ac cess will be granted to a printed or
elec tronic ver sion of the rest of the doc u men ta tion con tained in
said file. 

Based on this norm, the ar gu ment can be le gally made
that ac cess to the in for ma tion con tained in ju di cial files is
avail able as of the be gin ning of the le gal pro cess, save in
the case of the pre vi ously men tioned ex cep tions re gard ing
in for ma tion pro vided by the par ties in volved or when they so
in di cate that such ma te rial should be re served in re la tion to
per sonal data. The con tent of ar ti cle 7 of the reg u la tory de -
cree is con sis tent with the gen eral prin ci ple of open ness es -
tab lished by ar ti cle 5 of the same reg u la tion, whose text
states that: ‘The in for ma tion held by the Su preme Court,
the Coun cil, and the ju ris dic tional or gans, is pub lic, save for the 
ex cep tions stip u lated in the Law.’ 

In the 14th whereas clause of the reg u la tory de cree. It is
spe cif i cally stip u lated that the re stric tions in cluded in ar ti cles 
8 and 14 frac tion IV of the Law
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re fer ex clu si vely to the evi den ce and do cu men ta tion con tai ned
in the ju di cial fi les, and the re fo re the ru lings that are is sued du -
ring the cour se of a le gal pro cee ding cons ti tu te pu blic in for ma -
tion once they have been is sued, and if they are re ques ted be -
fo re the res pec ti ve de fi ni ti ve sen ten ce is han ded down, ac cess
can be pro vi ded in a prin ted or elec tro nic ver sion of such ru -
lings, even though in this ver sion, and de pen ding on the case,
the per so nal data of the par ties in vol ved are sup pres sed. 

The 28th whereas clause, in dis cuss ing the same topic,
stip u lates that ‘in re la tion to the ev i dence and doc u men ta -
tion con tained in the ju di cial files, ac cess will be granted… 
once the re spec tive de fin i tive sen tence has been is sued.’ 

A third im por tant point has to do with the files that are part
of the his tor i cal ar chives of the fed eral ju di cial branch of gov -
ern ment, which are be ing safe guarded by the Su preme
Court. In the 2003 agree ments, strong lim i ta tions were es -
tab lished for con sult ing files in crim i nal and fam ily law cases
that had been ar chived be fore the Law on Trans par ency
came into ef fect. The new reg u la tory de cree changes that
re stric tive ap proach and al lows for com plete con sul ta tion
of the files, in de pend ently of the type of law in volved. The
first para graph of ar ti cle 6 of the reg u la tory de cree stip u -
lates that

the fi les of fe de ral ju di cial system ca ses that have been con clu -
ded can be con sul ted by any per son in the of fi ces in which they
are kept and du ring bu si ness hours, ful fi lling the re qui re ments
that gua ran tee the in te grity of the do cu men ta tion that they con -
tain, which will be es ta blis hed by the res pec ti ve Trans pa rency
Com mis sions. 

The sec ond para graph of the same ar ti cle 6 an tic i pates
the pos si bil ity, al beit very lim ited, that the par ties in the le gal
pro ceed ings will op pose their per sonal data be ing made
avail able to the pub lic. This para graph reads as fol lows:
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Of the do cu men ta tion con tai ned in the fi les of court ca ses that
have con clu ded (and) that are being sa fe guar ded by the Su pre -
me Court or ju ris dic tio nal or gans, data that has been fur nis hed
by the par ties to the dis pu te can only be con si de red re ser ved or
con fi den tial when such a re quest has been ex pressly in di ca ted
at the mo ment in which the in for ma tion was pre sen ted in the
trial and such a clas si fi ca tion is ba sed on the sti pu la tions con tai -
ned in some in ter na tio nal treaty or in a law ap pro ved by Con -
gress or the sta te le gis la tu res.

If there was any doubt on the scope of the stip u la tions
con tained in ar ti cle 6 of the reg u la tory de cree, in its tran si -
tory ar ti cle five, it states that

the physi cal con sul ta tion of fi les in vol ving ju ris dic tio nal or ad mi -
nis tra ti ve pro cee dings that had con clu ded be fo re June 12, 2003 
and were sa fe guar ded by the Su pre me Court, the Coun cil, or
the ju ris dic tio nal or gans, will be allo wed wit hout any furt her res -
tric tions than tho se ne ces sary for their pre ser va tion.

An other im por tant point in volves not mak ing per sonal
data pub lic. In ad di tion to what has al ready been com -
mented, it would per haps be worth while to point out that the
reg u la tory de cree does not al low any ex cep tions to be made 
in re la tion to the names of the par ties in volved in the lit i ga -
tion, which in any event will be made public. 

The sec ond para graph of ar ti cle 8 of the reg u la tory de -
cree es tab lishes the pos si bil ity that even when one of the
par ties has not op posed the re lease of its per sonal data in
terms of the fi nal part of ar ti cle 8 of the Law, said data will not 
be made pub lic when it could ‘some how af fect the per sonal
dig nity or cause ir rep a ra ble harm’ to the in di vid ual con -
cerned. This is a norm that is cor rect and rel e vant, pro vided
a re stric tive cri te ria is applied to its interpretation. 

What is cu ri ous is that even in these cases, the reg u la tory
de cree re quires that the name of the party in volved be re -
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leased, as stip u lated in the same sec ond para graph of ar ti -
cle 8. In com par a tive law, both na tional as well as that of
other coun tries and in ter na tional law, there are cases in
which the name of the par ties in volved is con sid ered to be
re served in for ma tion. For ex am ple, on oc ca sions, the files
are iden ti fied as “X, Y, and Z ver sus Bel gium”, to pro tect the
iden tity of mi nors or of in di vid u als who have been vic tims of
crimes that gen er ate a spe cial so cial sensibility (such as
those of a sexual nature). 

In this sense, it can be re ported that in the case of News -
pa per Co. vs. Su pe rior Court, the U.S. Su preme Court ruled
that the ad vis abil ity of re strict ing ac cess to ju di cial in for ma -
tion in crim i nal cases when, for ex am ple, a vic tim is un der
age in crimes of a sex ual char ac ter and is pre sent ing tes ti -
mony5. This cri te ria is quite un der stand able be cause it tends 
to pro tect the higher interest of the child. 

There are cases in which a cer tain in ter est can take pre -
ce dence over the in ter est to know in for ma tion on what takes
place in a court room. This can, at times, in clude keep ing the
names of the par ties in volved as re served in for ma tion. Per -
haps it would be pru dent to make some kind of ex cep tion for
‘sen si tive cases’, in which the names of one of the par ties in
a trial would not be released. 

An as pect of the reg u la tory de cree that should be pos i -
tively viewed is its stip u la tion that the in for ma tion that
proactively should be made avail able for pub lic ac cess ac -
cord ing to ar ti cle 7 of the Law, should be up dated monthly
(ar ti cle 11). This is a mea sure that is much more com mit ted
to trans par ency than is the case with the cor re spond ing re -
quire ment ap plied to the fed eral ex ec u tive branch, which up -
dates its in for ma tion ev ery three months, in ac cor dance with 
ar ti cle 10 of the reg u la tory de cree of the Law on Transpar-
ency issued by the country’s president. 
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In con clu sion, it can be ar gued that the reg u la tory de cree
is sued by the Su preme Court and the Fed eral Ju di ca ture
Coun cil rep re sents an ad vance with re gard to the agree -
ments that had been adopted by the same bod ies a few
months pre vi ously. Could it have been pos si ble to have
gone fur ther on the level of trans par ency and ac cess to ju di -
cial in for ma tion? In the cur rent sit u a tion in which the Law
was en acted, the an swer would be neg a tive. Per haps in the
fu ture, if an at tempt is made to en act a leg is la tive re form, it
would be pos si ble to gen er ate a dy namic fa vor ing a greater
in for ma tional open ing (for ex am ple al low ing ac cess to the
ev i dence and doc u men ta tion pro vided by the parties in-
volved as soon as it is included in the court files). 

In any event, the fact is that with the ap proval of the reg u -
la tory de cree, Mex i can so ci ety now has a rea son able in stru -
ment for guar an tee ing trans par ency in ex er cis ing a right that 
has in creas ingly greater im por tance in the Mex i can po lit i -
cal sys tem and that is a key com po nent in ev ery dem o -
cratic sys tem. Only to the ex tent that an in de pend ent ju di cial 
sys tem ex ists and that it adopts its de ci sions in the pub lic
light, can we as pire to con sol i date a dem o cratic sys tem.6 

What is most pos i tive in this whole pro cess is that the fed -
eral ju di cial branch has had the ca pac ity and the sen si bil ity
to move from a closed ap proach char ac ter is tic of dic ta to rial
gov ern ments to lev els of trans par ency that are more than
ac cept able in any dem o cratic sys tem. In the whereas
clauses of the reg u la tory de cree, this change in di rec tion is
jus ti fied by ap peal ing to the ex pe ri ence ac quired af ter sev -
eral months of ap ply ing the agree ments adopted in 2003
and in re sponse to ‘the opin ions ex pressed in the com mu ni -
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ca tions me dia’ (whereas clause 12). This aim of in tro duc ing
such mod i fi ca tions brings honor to the mem bers of the fed -
eral ju di cial sys tem and in di cates that a di a logue in volv ing
pub lic opin ion, ac a demic sec tors, and the courts can at
times pro duce re sults. Hope fully this will be the be gin ning of
a pro cess of greater ex change of ideas among these three
sec tors. If this oc curs, there can be no question that
enormous benefits will result for the entire Mexican po-
pulation.
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